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1. Introduction

1. The European Commission invites stakeholders, including the social partners to give their view on the topic of an EU approach to managing economic migration. On this occasion the European Commission adopted a Green Paper on this subject.

2. The Green paper looks into admission procedures for the economic migration of third country nationals and wants to launch an in-depth discussion on a strategic project on economic migration. 

3. Reference is made to the proposal for a directive adopted by the Commission in 2001 on “the conditions of entry and residence of third-country nationals for the purpose of paid employment and self-employed economic activities”, where discussion in the Council was limited to a first reading of the text.

4. Given the demographic decline and ageing of the working-age population, considering the fulfilment of the Lisbon objectives and in the light of the competitiveness of Europe, the European Commission believes that it is now time to revisit this issue.

5. The paper brings forward a number of arguments in favour of a regulatory framework for economic migration, although recognizing that the decisions on the numbers of economic migrants are a matter of the Member States, whereby reference is made to Article III-267 of the draft Constitutional Treaty.

6. The green paper put forward key issues at which it seeks the opinion of stakeholders, related to options to take in relation to the final results to be achieved.

6.1. The first question that is put forward concerns the degree of harmonisation at which the EU should aim, adding a choice between a horizontal approach along the lines of the original proposal for a council directive, a series of sectoral legislative proposals, or on approach based on the establishment of a common fast-track procedure to admit migrants in case of specific labour and skills gaps. Advantages of the different proposals are highlighted.

6.2. A second topic concerns the admission procedures for paid employment; here the document reads that in general Member States require proof that a vacancy cannot be filled in by someone of the domestic labour market, although it is also said that many Member States already exempt to this rule and to the ‘Community preference’ principle regarding third-country national manpower. This shows that the already started process of integration of third-country nationals within the Community labour market is taken into consideration. 

In this regard the range of admission systems is to be studied, questioning first whether the admission of third-country nationals should be conditional on a concrete job vacancy, i.e. an economic needs test. Possible systems could be based on an ‘individual assessment’, conditional on a tool of information on vacancies in the EU (such as Eures), or the application of an EU selection system responding to the needs for specific skills based on a “clearing-house” system.

6.3. Thirdly, admission procedures for self-employed persons may differ in such that conditions for entry would be based on other criteria.

6.4. Fourthly, the paper brings forward the question of a simplification of the application for work and residence permit, to one combined permit (one stop-shop). In addition the requirement for an entry visa could be linked to the combined title. Alternatively, the issue could not be regulated at EU level, with a compromise for a single application resulting in two different permits.

6.5. Apart from the admission of third-country nationals for the purpose of paid employment, evaluation of the possibility to change employer/sector should also be made. Mobility may be temporarily limited in order to avoid abuses and a question arises who should be the holder of the permit (employer, employee or jointly).

6.6. In addition the legal status of the migrant worker is to be considered, taking into account different levels of rights according to the length of stay.

6.7. Accompanying measures such as integration, return and cooperation with the countries of origin, are considered as a necessary link to the success of EU policy on economic migration.

2. The performing arts sector: some preliminary remarks

Employers in the performing arts sector throughout Europe, engage frequently third-country nationals for a shorter or longer period. Whether it is an opera house, a theatre, orchestra, dance company or other performing arts organisation, artists from outside the EU are often invited and employed on the basis of their artistic skills, or because of shortage of artists with a particular skill (e.g. singers in choirs in Germany). 

Mobility of workers, within the EU and in the world is one of the main features of the performing arts. Moreover it is one of the basic conditions for the culture, the promotion of cultural diversity and cross-border cooperation. Culture is often referred to as a way to increase the integration of people, to improve the environment of deprived areas and to include all layers in society. So, in the debate on economic migration, culture in itself plays an important role.

In the daily reality of the cultural enterprises operating in the performing arts, members of Pearle report on a regular basis that the current rules for employing third-country nationals are lengthy and often difficult to comply with. This is especially the case when one has to apply the basic principle of the economic needs test to exhaust the domestic labour market first. In the sector of the performing arts, an artistic director, choreographer or stage manager will always be looking at the artistic profile of an actor, singer, dancer, musician or performer according to the play, concert or performance. The choice is based on a  purely artistic argumentation. Employers find it therefore very difficult to explain the qualifications of one artist compared to another to the administrations who are dealing with the work permits. This might be easier to explain in the case of the employment of e.g. Tibetan indigenous performers for a series of performances, but becomes very complicated in the case of for e.g.  a violinist in an orchestra.

In response to the questions put forward by the Commission, it is therefore important to  explain the features of the sector and the possible impact of future EU decisions on economic migration.

Referring to the Commission proposal for a council directive on the conditions of entry and residence of third-country nationals for the purpose of paid employment and self-employed economic activities, Pearle has continuously repeated in its communication to the Commission, the European Parliament and the Council that a derogation for artists is of crucial importance or that Member States should be able to create more favourable provisions for artists.

2.1. Harmonisation of migration policy and coordination of procedures

Given the high mobility in the performing arts sector and the frequent employment of third-country nationals within orchestras, choirs, opera houses, ballet and dance companies and as well as theatres, many of Pearle’s members can only but continue to work when they can employ third-country nationals. In particularly in the music sector (choirs, orchestras, music ensembles), there is a very wide number of nationalities employed (in Germany e.g. it goes up to over 90 different nationalities employed in orchestras and choirs). Many artists come from neighbouring countries or from the EU25. However, there are also artists employed, coming from EU candidate countries, the Russian Federation, China, Japan and Latin and South-America. 

To employ these people the administrative steps to be taken are laborious and time-consuming, especially because of high rotation and in some organisations the relatively high number of third-country nationals. Because of the administrative process, one often has to await the formal approval for several weeks, which causes many practical difficulties for our sector, hindering the quick despatch of the production or show. In the performing arts sector it is very important that one can employ an artist within a very short time-frame: a replacement of an artist who falls ill is quite common and there is a great need for procedures which make it possible to obtain the necessary permissions in a short time. 

Pearle would very much welcome an initiative of the European Commission to harmonise national rules on immigration, including a derogation for artists. The definition of artists should refer to a broad range of workers in the arts, ranging from performing artists (the persons you see on stage) to the persons involved in the preparatory and production phase (e.g. stage director, set designer, costume makers, light technicians, etcetera).

A sectoral legislative approach could offer a solution for our sector, when this includes provisions responding to the needs of the sector: firstly short(er) and less complicated administrative procedures would improve the mobility of third-country nationals within Europe when they go on tour with the performing arts organisation by whom they are employed, and secondly the exclusion of burdens on the employment rate of artists. This sectoral approach should then also consider solutions for students who come to train in the EU, because many are interested in applying for a job within a performing arts organisation in an EU member state, after their training. 

In the light of public security Pearle is aware that there might be an abuse of the definition of artist and understands that for the public authorities it is difficult to control the ‘bona fide’ character of this category of worker. However, this can easily be solved when the performing arts organisation has been registered as a trustworthy organisation, of which the certificate could be issued by a professional body.

In different countries in the EU there are special provisions for artists; in Austria e.g. the access for artists is based on a principle whereby the conditions for work permits for artists are much more flexible, or not necessary, compared to other sectors. Depending on the purpose of their visit they receive a different kind permission. In the Netherlands legislation is being prepared that treats artists like scientific personnel. Employers organisations and trade unions have agreed upon categories of artistic personnel that can be given working permits without time consuming procedures about the preference principle. 

2.2. Admission procedures for paid employment and self-employment 

The Community preference principle is based on the consideration that requests for admission for the purpose of paid employment can only be fulfilled where vacancies in a Member State cannot be filled by manpower within the country of Community. This principle, as explained above can not be applied to artists. The conditions for a worker in the performing arts are firstly based on artistic reasons and not to fill in an economic gap. 

Given the nature of our sector it is impossible to predict the number of artists that a country would need: the artistic programme of an performing arts organisation varies from year to year and although the majority has a fix pool of artists they rely on, there is often a percentage of workers to be engaged. Also the period that third-country nationals are working in a country may vary enormously : from at minimum one day (to replace an artist who fell ill) over a few weeks or months corresponding with a period to rehearse, prepare and perform a production or show (mostly the case in dance, opera and some other forms of performing arts). A percentage of workers is also engaged immediately for a whole year (mostly in orchestras), whose contract may be renewed year by year. Therefore performing arts organisations should be able to employ third-country nationals at all times without condition of quota and whenever this is necessary.

In different countries members are subject to national legislation based on the ‘preference principle’ whereby e.g. an orchestra or dance company has to organise auditions to comply with national legislation, that states that a job vacancy is to be put available to its inhabitants, before one can engage a worker from outside the country or a third-country national. In the circumstances in which a performing arts enterprise operates, the artistic director or casting person only wants the best man or women to do the job without the obligation to set up two or more rounds of auditions. To organise auditions just to make sure that one is complying with legislation results in  a distortion of the legislation, unnecessary waste of time and avoidable costs.

It is of the utmost importance that third-country nationals can be admitted without an obligation for the performing arts organisation to exhaust the domestic or community labour market first. Performing arts organisation should have the full freedom to employ the best candidate from wherever in the world, whether from its own country, the Community or outside the EU25, based on artistic arguments and based on the starting-point that an artist is unique with his/her own specific creative and personality skills. 

The option that the Commission puts forward to introduce a green card system could open the door to offer a solution to the needs of our sector, allowing to employ a third-country national on the same conditions as a national or EU-person. However, Pearle has some remarks with regard to such a system. Pearle could be in favour of green cards, when this system foresees that the employer could act as ‘a sponsor’ or ‘guarantee’,  and only if this would allow or provide a fast-track procedure to receive the necessary documents to achieve a work permit, nor lead to high costs for the employer (by e.g having to get an immigration specialist or lawyer to fill in the forms). Pearle believes that this should be possible, when a guarantee is built in the application process, based on a proof that the employer is member of a professional body or federation, or that the employer is registered with the ministry of labour.

Systems based on ‘clearing-houses’, whereby an employer can have a choice of artists from different countries, more or less already exist in the performing arts sector. In the arts, many artists –especially those who are pursuing a solo-career- have an impresario or artists agency, who acts as intermediary between the artist and an employer, and who has a portfolio of people specialised in one or another artistic field. However, another large category of alien artists are employed on a basis of personal contacts or have been presented by colleagues or personal networking.  

With regard to admission procedures for self-employed persons, given the nature of the performing arts, the number of self-employed third-country nationals working in the arts are still reasonably lower than employed artists. Pearle believes that the procedures applicable for self-employed artists should be coherent with procedures for employed artists.

2.3. Applications for work and residence permit(s)

The combined permit for work and residence would encompass a great improvement towards the administrative burdens and the difficulties encountered by cultural enterprises. Members of Pearle have been subject to situations whereby a third-country national was granted a work-permit and received its residence permit when the term of the work permit was almost exceeded, putting the artist in a situation whereby he/she was either staying illegally in the country or could not come to the host country to take up his/her job. Especially for short-term contract a one-stop-shop procedure would be ideal.

A one-stop-shop would also be very welcome when this allows an employer to apply for a work permit that not only allows the worker to perform in the country where the employer is based, but also in other member states of the European Union when the performing arts organisation is on tour (posting of workers). Such a system would provide an answer to a urgent need of touring companies who travel e.g. for two or three weeks whilst bringing performances in different EU member states often only staying a few days in each country.  

Another aspect in relation to the application, is  that performing arts enterprises suffer from the many changes or adaptations to regulations within their country on obtaining work permits, residence permits and visa. This non-transparency of rules is a serious obstacle for obtaining the necessary permits.

Given the high mobility, the frequent in- and out-flux of third-country nationals in our sector a simple, straightforward and combined delivery of the permits would improve the application procedure enormously.

The extra requirement for entry visa, could also be facilitated when the combined title has been issued.

2.4. Possibility of changing employer

Pearle is in favour of a possibility for a third-country national artist to change employer inside the labour market, when he/she has a possibility to find other or new artistic challenges. Therefore it is preferable that the artist is the permit holder and not the employer. 

2.5. Rights of migrant workers

Pearle, being an employers association, is in favour of a secure legal status for migrant workers with regard to the basic economic and social rights, especially with regard to social security,  working conditions, occupational health and safety, minimum wage... following the acquis Communautaire and the national applicable law.

2.6. Accompanying measures: integration, return and cooperation with third countries 

In the performing arts, the working environment is often very international, whereby artists from many different nationalities work together to deliver an artistic product. Moreover, the language in the arts is often international in its very own nature: music, dance, singing or visual expressions cross borders without any difficulty. Since centuries, artists have a very natural way of communicating with each other, causing no particular difficulties. However, artists are also part of a community or neighbourhood where they live. So  it is an advantage for those who stay longer periods in a country (e.g. a year) to become more acquainted with the community there are living, especially when this performing artist is joined by his/her family.

The cooperation with third countries should enable temporary migrants to ensure an easy return to their home country, and should also allow artists from a country within the Community to work temporarily in a third-country. This basic idea of mobility in the arts and freedom of the arts promotes cooperation between countries on the basis of artistic and cultural reasons.

3. Conclusions

Pearle believes that mobility of artists is crucial for the performing arts sector to develop its artistic output, allowing artists from all over the world to cooperate with each other. This international approach is necessary for the growth of the sector and Pearle urges the Commission to consider the specific situation for the artist in its EU approach on economic migration and hereby refers to the derogation for artists that was foreseen in the proposal for a directive on third-country nationals (COM(2001)386) for the purpose of paid employment and self-employed activities.

In the case of EU legislation, Pearle asks the European Commission to exempt artists from third countries from economic needs tests or quota, to allow performing arts organisations to employ third country nationals whenever this is necessary, based on a principle of freedom of the arts. 

Pearle welcomes any initiative of the European Commission to harmonise national rules on immigration with specific derogation for artists : this would considerably improve the functioning of the performing arts sector and solve many problems related to the mobility of the artists.

Rapid procedures for admission, or exceptions to the common rules, should be possible responding to the urgent need for last-minute replacements of an artist, so that a production or show is not jeopardised by complicated and time-consuming obligations. 

Employers in the arts or the federations to which they belong can act as a guarantee for the employment of artists who are to receive a work permit for a longer period. 

Admission procedures for artists should be comparable to the engagement of an artist from the host country or from the Community, this means in principle the artist has been chosen on the basis of his/her artistic qualities, without having to limit the choice of the artistic director within a scope of the artists’ nationality.

Pearle is very much in favour of a one-stop shop procedure allowing to receive the work permit and residence permit in one effort and allowing the artists to perform in other EU-member states when touring; hence, avoiding unnecessary administrative burdens and unclear or grey zones for workers waiting for one or the other permit and avoiding the necessity to apply for a work permit for artists when on tour within the EU.
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