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The Seminar was opened by Mr Matti A. Holopainen, President of Pearle* who welcomed the participants.

In his welcome speech Mr Holopainen told that the concept of workers mobility refers to the three basic freedoms in the European Union. We all in Europe have the right to look for another job in another Member State - it is embedded in the Treaty under Article 39. The European Foundation for the Improvement of Living and Working conditions calculated that live performance sector employs between 2.7 and 3.9 million people. The performing arts sector is not small and is an interesting case to study in terms of workers mobility, because of different nationalities, often different jobs, different statuses and people working in many different countries. That is why the problems to solve, which performing arts sector has faced, are as challenging as solving a Rubik cube. Because of that complexity, mobility is the framework which overarches these themes.

Mr Holopainen mentioned that there are still yet the legal obstacles to mobility, which to be discussed at the seminar. The performing arts sector is one of the most affected by the multiple regulations existing in Europe and its Member States. If there would exist a scale presenting the number of impediments to mobility the performing arts sector would score high.

The main areas for impediments to mobility were described in a study that Pearle* commissioned in the framework of the European year on mobility of workers in 2006 - ”impediments to mobility in the EU live performance sector and possible solutions”. Three years after the publication, it is time to take stock on developments in the areas addressed in the study, starting with social security and taxation. Next year will be devoted to specific attention on third-country nationals (although some of the issues may also already be discussed today under the area of social security). The topic of intellectual property which is too often forgotten as an issue causing impediments to mobility in the internal market should also be addressed in the future.

Mr Holopainen reminded that the Lisbon treaty is finally ratified by all EU Member States and the new Commission will soon start its term in office and present its policy lines for next years. He also reminded that the European Parliament has only recently started its work. 

Decisions by the Council on cultural matters can now be decided by qualified majority. Recalling that “improving the conditions for the mobility of artists and other professionals in the cultural field” is one of the top priorities formulated in the action plan 2008-2010 by the European Cultural ministers. Next year will be a crucial year for the Cultural Council to deliver on that engagement. Pearle* has strongly advised EU policy makers to find ways for improving the access to information, to support and guide the sector when it comes to issues related to mobility. Setting up contact points which support the information to the culture sector is one way of dealing with it. That is why Pearle* is encouraging partners to pilot the setting up of culture mobility contact points in this three-year European funded project “Practics: makes culture move”.

The other set of problems concerns the obstacles arising from provisions in the law. The sector always needs to look at the exceptions in the law, which makes it extra complex and difficult to find responses. Starting with some of the core questions in this respect, concerns the problems related to social security and to taxation. Several developments have taken place in these two areas and will come to its realisation in 2010.

Mr Holopainen encouraged seminar participants to share views on problems in order to unveil the solutions to this Rubik cube.

Session 1: social security
Social security in the context of mobility in the performing arts: as complex as solving a Rubik cube? What changes to be expected from the implementation of the Regulation 883/2004 on the coordination of social security schemes? Will improved administrative cooperation support the functioning of live performance organisations posting workers? Can Europe find responses to the highly mobile live performance sector? 

Moderator: Richard Poláček, European consultant

Panel discussion with 

Patrick Sterckx, WP Zimmer – presentation of case from the sector 

Camille Delmas, Le poème harmonique – presentation of case from the sector
Jona Ceuppens, international unit of Belgium social security administration 

Jackie Morin, head of unit social security – DG Employment

Simon Roberts, member of TRESS-network and of Think Thank on ‘new forms of mobility’ 

Jean Lambert, Member of the European Parliament and rapporteur on the implementation regulation on coordination of the national systems to promote free movement of persons  

Conclusion on the session ‘social security’:  rapporteur Catherine Baumann, Synolyr
Mr Richard Poláček, EU Affairs adviser, moderator of the section on Social Security opened the session with some quotes from the email he has recently received from a self-employed artist in the United Kingdom who was asking for legal help, because when he worked in France he was double taxed both by the UK and France. The Artist was asking for some advices on how to return taxes back and avoid double taxation. Mr Poláček then gave the word to Mr Patrick Sterckx from WP Zimmer, who shortly described some problems of the sector. He first presented the activities of WP Zimmer, which has the task to support young creators and performers and to realise residency program. His general observation is that when it comes to the problems of performers’ mobility, it is always about exception in the law, and not the general rule. The system of laws varies greatly from country to country. ZP Zimmer needs to deal with different situation of actors (e.g. citizens of the New Member States of the European Union, third countries, employed, self-employed, freelancer, student, etc). There are, for example, many difficulties he had to face while presenting E 101 form in different Member States.

[read the full description of the case]

Mrs Camille Delmas from the Poème harmonique presented a second case from the arts sector. She told that the Baroque Ensemble she is working for consists of freelance musicians. It was founded in 2005 and represents different styles of music of he 17th and early 18th century. The ensemble is experiencing many problems regarding posting of workers and submitting E 101 forms. It is difficult to post an artist, especially if he/she is not a French national. She also underlined that one still needed fill in the E101 form for each person by hand, which was extremely burdensome when having something like 20 tours abroad working with 5 to 100 artists per production!
[read the full description of the case]

The word then was given to Mr Jona Ceuppens from the International unit of Belgium Social Security administration. He told that Belgium has a very complicated national legislation, which brings even more complications when applying EU law into practice.

He briefly described that coordination of Social Security is based on five basic principles, which are: 

· Determination of the applicable legislation: avoiding positive and negative conflicts of law;

· Aggregation of periods of insurance, employment or residence (unemployment);

· Exportation of benefits (old age pensions);

· Non-discrimination;
· Cooperation between insitutions.
There are several basic principles of Belgian law regarding social security: unity of legislation and country of employment principle. There are also some exceptions in the legislation regarding specific rules for civil servants, mariners as well as posting and simultaneous activities in different member states. Regarding posting it is necessary to mention that according to the Belgian legislation in order to be posted, Belgian workers need to be subject to the Belgian legislation for at least 30 days. Under certain circumstances it could be less – 1 day, as in the Netherlands. Simultaneous activities are subject of legislation in which worker is residing. Simultaneous activities make application of laws more complicated.

When it comes to the posting of workers the main rule is that a worker should previously have been subject to the legislation of the "sending" State (e.g. professionally active, dependent, unemployed with benefits etc). The worker should register in Belgium for a minimum time of 30 days prior to the posting. However, there are some exceptions when the posting concerns short period of time (maximum 5 days). There are yet many interpretation problems of the rules.

[see also powerpoint presentation]

The Panel presentation was then continued by Mr Jackie Morin, Head of Unit, Social Security in DG Employment of the European Commission, who was explaining conditions of the new Regulation on Social Security 883/2004 and its implementing Directive 987/2009 as well as its implications for the performing arts sector.

Statistic shows that 2,2 % of the population in the EU work in another Member State than their initial origin. 6 million people work in another Member State and one million are cross-border workers. It is necessary to understand that once we talk about the legislation on coordination it does not mean harmonisation among the social security systems. Coordination is the bridge among security systems, but not the instruments for its unification. The special tool for bridging is Regulations.

After the Lisbon Treaty, questions related to the EU workers will require Qualified Majority Voting in the Council instead of Unanimity. In 2010-2012 the new Legal Environment will be applicable to the Social Security questions. Between 2010-2012 the new electronic system of coordination between the security systems – EESSI - should be implemented. Those years will be the transitional periods for its realisation. It is planned that the EESSI will be fully operational in 2012. Mr. Morin underlined that the new Regulation does not change principles of social security coordination among the Member States, but only simplifies the rules, modifies and makes adaptations to the existing legal regime.

For example, 3rd category rule will be introduced for those who have activities in several Member States. The Regulation will also introduce a new system of information which will be provided to the citizens and which will enhance cooperation between the Member States in order to issue information to the citizens and to introduce the guidance to the administrative procedures. The rights for citizens to be employed will be described in more detailed ways. Assistance will be provided in order to complete the formalities. The paper E 101 form will disappear. The Member States would have to develop new web-sites with available information for the citizens.

Mr Morin also told that an important aspect of the modernised social security coordination rules is that they place special emphasis on the need for the Member States to provide active assistance to citizens in enforcing their rights under the coordination regime. The task of the institutions and authorities will be to provide information which allows the person to assess his or her rights. This information also should include guidance on procedures and administrative formalities.
These duties to provide active assistance and information are part of a more general duty of good administration, which has been enhanced under the new coordination regime. Furthermore, the duties to assist and provide information are expressed in terms of concrete objectives: efficiency, active assistance, rapid delivery and accessibility.
The modernisation of Regulations thus makes significant progress towards avoiding putting the weight of complexity of social security issues solely on citizens' shoulders. Instead, the burden of the procedures and formalities is now shared in a more friendly and fair way. An important aspect of enhanced cooperation that was mentioned is the requirement on the Member States and institutions to provide information to citizens about their rights and about the enforcement of their rights under the Regulations. There is a specific duty in Article 3(1) of the new Implementing Regulation that requires Member States to inform citizens about changes to their rights introduced by the new Regulation. This duty is also supplemented in a number of ways with specific provisions which improve the provision of information to citizens.

The new Regulations contains also a variety of legal means for enhancing cooperation. Where there is a disagreement, for example, between the Member States about which legislation is applicable the dialogue between the Member States will be compulsory in order to resolve this situation.
In this case the Regulations also provides for a provisional application of legislation in the case of the person concerned. So, the rights of the person are protected and at the same time institutional dialogue is promoted. This is a key example of the way in which the Regulations on Social Security coordination will be modernised.

The Commission will of course will take part in the information exchange process. In 2010 the Commission will launch a wider campaign about the changes for citizens arising from the modernised coordination system.
[see also powerpoint presentation]

The word was then given to Mrs Jean Lambert, Member of the European Parliament and rapporteur on the implementation Regulation on coordination of the national systems to promote free movement of persons. Mrs Lambert told that social security concept is often misunderstood among the Member States. The procedure of accepting the new directive was very complicated, because it went through the co-decision procedure and required unanimity vote by the Council. The EU Member States are very sensitive regarding social security measures and there is still a lack of consensus regarding the definition of employment and self-employment. Article 2 of the implementing Regulation states that exchange of the information should be based on the principle of efficiency, rapid assistance and speed of response. Recently the European Parliament has asked about the revision of the posting workers Directive. 
Despite all of the innovations, social security systems of the Member States should still face the flexibility. They also would need to provide clarity and availability of information to the citizens. It is still a question whether it will be good or not to introduce the European insurance code for citizens or not. It will be now necessary to improve monitoring of legislation. Mrs Lambert also told that there are shortcomings in the key principles of social security rules. However, the Lex loci laboris principle is maintained in the new Regulation.

Mr Simon Roberts, member of TRESS network and of the Think Tank on ‘new forms of mobility’ then presented some observations regarding Social Security and mobility in the live performance sector and also presented some activities of the TRESS network.

TRESS network is responsible for training and reporting on European Social Security. It is a 3 year long project (2008-2010) financed by the DG EMPL of the European Commission and implemented by Ghent University in collaboration with independent experts in 27 Member States of the EU. It is responsible for training, networking, information sharing, reporting and analysis of coordination of social security schemes in the EU.

Mr Roberts addressed several questions thereby formulating different observations:

Are ‘one-stop shops’ dealing with all regulatory aspects (social security, taxation, visas) for mobile performing arts professionals realistic? The answer is that a route would need to be found to encourage Member States to reorganise their administrations, since EC coordination rules apply to social security and do not apply to taxes and fiscal deductions. Most Member States have different ministries/departments responsible for tax, social security and visas and Community competence in social security is limited to the coordination only.
How can we improve the monitoring of the correct application of legislation for highly mobile sectors such as the performing arts?
Mr Roberts argues that the large proportion of problems for highly mobile workers is procedural and administrative. There are delays and problems of data exchange. One of the solutions might at least in part be found in administrative improvements and adjustments, better knowledge of regulations among national administrations, further improvements in cooperation, more efficient exchange of information and improvement of information to workers and employers at EU and national level. That is why one of the activities of the TRESS network is the organisation of one-day training seminars in each of the 27 Member States. Seminar information is available on the TRESS website. In this way the TRESS network can increase the knowledge base amongst stakeholders. In addition TRESS also compiles annually a report on problems related to the application of the regulation, which may include cases from the sector. Finally, there is also an E-learning module and possibility to enter the Contact database (which has 1356 members in the end of 2008). Other interested parties might join by submitting a request via the website.

[see also powerpoint presentation]
QUESTION & ANSWER

In the interaction between participants and the panel that followed, questions and observations included:

· can citizens address questions directly through the new information exchange system? Could the existing European Health insurance card can be a base for widening the scope of information on social security benefits on such card? What does the panel recommend for the sector to do in order to further encourage the EU and Member States to address those proposals?
· there are enormous differences between the Member Sates in the sector. The information on mobility issues varies enormously and the question is whether it is really realistic to establish a one-stop shop? It would be nice to ensure the existence of such kind of contact points in all the Member States. Electronic system would be efficient in this case.

Mr Morin answered that information aspect will be implemented in the context of exchange. In addition, the new system will give a possibility to consult institutions. Regarding direct addressing of citizens it will be possible to address questions through the national system. On the basis of complaints, procedures regarding infringement can be started. Those most likely would be collective problems, related to the implementation of the new rules. The European Commission will cooperate with the Member States on those questions.

Health Insurance Card will give an opportunity to the person to get exactly the same medical treatments as the nationals of a given Member State. Currently there is a proposal to include into the medical E-card also other information relevant, for example, to the social security. This is in discussion in the administrative commission on social security but it is a slow and long process.
Mrs Lambert told that many Members of the European Parliament (MEPs) invite performers from the Member States for different official events taking place at the European Parliament and she is wondering how many of MEPs are actually aware of the problems of the sector and know what is the status of the performers. It is also the fact that large employers have information systems and small employers do not have it. It would be useful to make a list of social security departments in order to help small employers.

Some participants proposed to centralise all the information in a contact book with specifications of VAT and social security.

Mr Risto Kivela, chair of the OMC working group on mobility in the cultural sector, presented himself, explaining the role of the Member State expert working group on cultural mobility. He informed participants that the setting up of mobility contact points in each of the different Member States was in the planning phase. He underlined that Member States would have to set up partnerships between the contact points and the administrations and that some kind of a secretariat at EU level was necessary. 
Mr Morin also informed that the Commission further considers addressing the particular problems for specific groups characterised by high mobility such as artists and researchers within the Administrative Commission on social security. It was said that DG Culture and DG Research would present this at the next meeting later the month. 
In response to this point, a participant welcomed this initiative and stressed that an introduction to the Commission starting with the example of a concrete case would help to make understand the complexity for the sector as this is daily matter for the majority of performing arts organisations in Europe.

Finally, as regards third-country nationals and in particular those from candidate and accession countries, a question was raised what should be expected in terms of workers’ mobility from countries outside the EU? Mrs Lambert replied that probably we should expect transitional measures of 7 years period for all of the upcoming enlargements. She also reminded that currently three Member States still keep some transitional mechanisms, which are the UK asking for registration, Austria and Germany, asking for work permits in certain sectors.

CONCLUSIONS session social security

The session was concluded by Mrs Catherine Baumann from SYNOLYR, who started of by saying that, despite the three basic freedoms (movement of persons, of goods and of services) that guide European legislation for the citizens of the 27 Member States, we note from the cases presented that in the field and on a daily basis workers and organizations of the live performance sector face great obstacles to mobility and, in particular, impediments and problems related to social security.

We can sum up these problems as follows: complexity of the labour situation e. g. diversity of nationalities involved in a single project; variety of employment status; administrative burdens, which are extremely time consuming and laborious; lack of transparency and understanding of complex regulations in the country of performance and double payment of social security. 

Herefore, the sector needs clear and transparent rules and also access to it. When necessary, the sector also needs fast track procedures and centralised services managing data of the mobile people. It is necessary to undertake simplification of the administrative steps and transparency on the rights that have been built up by an individual.

Recommendations and suggestions that came up during the debates are as follows: 
The new information network, the EESSI (Electronic exchange of social security information), will enable institutions in different countries to engage in dialogue using electronic means, thereby reducing administrative procedures and improving data. By 2012, this new technological environment should be operational and the sector will be very interested to have feedback on the implementation and the setting up of this system. This system is currently limited to social security, but perhaps the problems and successes of the system, once it is in place, can be used as an example for setting up equivalent networks in other domains.

The example from the Belgian administration on social security demonstrates that there can be a good understanding between the sector and the administration and this understanding works in favor of mobility. We should look to this example as one to develop across Europe.

Implementation of a single electronic E101 form will reduce unnecessary paperwork, however further innovation should also be considered, for example, the possibility of giving E101 forms a longer period of validity (1 year), or the possibility of having one single form recognized in all Member States for the duration of its validity.

The sector federations are an important intermediary between the people active in the field and the government administrations in their home country. They can facilitate access to information, guidance and support and help in discussions with social security administrations. Professional organizations also have a role to play in reminding their national governments about implementing existing regulation (including the respect of response time for E101 forms) and European jurisprudence.

It is necessary to improve the understanding of our sector and its specificities for decision-makers, with special consideration given to reaching MEPs (for example, inviting a performance group to Strasbourg and then explaining the administrative hurdles encountered to make the performance happen).

Improving the training of national social security administrations and their staff to foster understanding of the difficulties faced by our sector and to enable them to find solutions to difficult questions. An example of this type of initiative is the target groups and seminars set up by the TRESS network.

It might be useful to establish a single EU social security number, or even an EU social security system for highly mobile sectors and workers. An intermediary solution would be to extend the scope of the current EU health insurance card to other areas of social security.

In the context of possible upcoming revisions of the posting directive, it is important to take into account the issues at stake for the performing arts sector. In this debate, the principle of proportionality must be highlighted, especially as regards very short-term posting which is very frequent in our sector.

Using the right opportunities to send information from professionals in the field to decision-makers. In this regard DG Employment welcomes centralized information including case studies from the field in order to measure progress and test the user-friendliness of the new system.

It is necessary to understand for the decision-makers that “special cases” are the daily reality of the performing arts sector. Accordingly, these require special solutions. DG Employment will be working on these ideas, possibly starting with one highly-mobile sector in one highly-mobile region to test solutions. Similarly, data should be collected on the current use by Member States of agreements that implement Article 17 of Regulation 1408/71; this data should be used to explore the possibility of adopting a unique position for the performing arts sector.

It is necessary to reinforce national information points to support and provide information to artists and performing arts organizations. These information points will only be effective to the extent that there is wide-spread recognition of the quality of the information provided. This could possibly pass via a European-level control body or at least a basic secretariat that would serve to link the different national initiatives. The PRACTICS pilot project is an important step in this regard.

In conclusion, we can say that much has been done since the publication of the report on “Impediments to mobility” in 2006, but that there is still a long way to go. However, the success of these solutions relies on the cooperation among several players, and each party at its own level must take responsibility for pushing these proposals forward: professional organizations, Member States and the European Union.

Session 2: taxation
Part 1: VAT. What is the impact of directive on the place of supply of services for cultural activities after 2011? What will improve and which obstacles will remain?

Moderators: 

Dr. Harald Grams, Tax advisor & Richard Poláček, European consultant
Panel discussion with

Ruth Collier, Kunsten Festival des Arts - presentation of case from the sector

Wim De Pelsmaeker, KPMG 

Dr Dick Molenaar, tax advisor

Part 2: internal artist taxation. What is changing after the ECJ case rulings (Gerritse – 2003, Scorpio – 2006) for artist taxation? What’s the situation across Europe? What has improved for the live performance sector and which areas are still a problem? How can Europe respond better to the principles of freedom of movement of persons and services? 
Moderators: 

Dr. Harald Grams, Tax advisor & Richard Poláček, European consultant

Panel discussion with

Dr. Dick Molenaar, All Arts Tax Advisers

Lorraine Villermiaux, Les Talents Lyriques, Presentation of case from the sector

Franco Roccagliata, DG Taxation – Analysis & coordination of tax policies
Prof. dr. Axel Cordewener, University of Leuven - Belgium
Conclusion on the session ‘taxation’: rapporteur Liesbeth Dejonghe, oKo (Flemish performing arts)
Session 2 Part 1 : VAT and cultural services
In the afternoon the seminar continued with first a discussion on the VAT issues - what are the solutions on the cross-border transactions? 
Mrs Ruth Collier from the Kunsten Festival des Arts presented a case from the sector, focusing on a coproduction of a film. There is a difficult situation with regard to the differences between the Member States regarding the liability to VAT on cultural services. She feels that there is a great legal uncertainty on how to deal with the VAT issues in concrete cases such as in the case of a coproduction.

[read the full description of the case]

Dr Dick Molenaar, tax advisor, underlined that VAT especially in the cultural sector is often too little understood, as it requires its own specialisation.  
Mr Wim De Pelsmaeker, VAT Director a the KPMG then introduced the European VAT package. In 52 days from the day the seminar takes place the new legislation 2008/8/EC on the place of supply of services will enter into force. The main change will be that in general and as a basic rule business to business (B2B) supplies will be taxable in the Member State of the customer and business to business supplies will be taxable in the Member State of the supplier. Services will be liable to the same VAT package. From 2010 it will be possible to fill in electronic tax returns in the countries involved. From 2010 onwards you will also have to file monthly or quarterly your European sales listing. A major question with regard to these listings is for the company to know whether yes or no the service provided is taxable in that particular country. Mr De Pelsmaeker advises to rather mention more than to mention less when making the listing.  
In 2010 there will be a distinction made between service to companies and customers. Customers would not need to have a VAT number. In the case of the performing arts sector, one should check, in the light of the new legislation, whether the service is taxable or not in the country where the service is provided. For example, in Belgian legislation it is regulated by Article 21 and taxable where the customer is established.
Who has to pay VAT in the light of the new legislation? From 2011 the rules will change. For the Business to Business environment the new general rule will be applicable for paying taxes. It would need to be done in the country where the receptionist is established, except ticket services and auxiliary services of ticket events. The rest of services will follow general rules.

In Article 44 of Belgian VAT Code an exemption is foreseen for Belgian VAT. If conditions are not met, then reduced VAT should be paid. Exemption in this case is the main problem. There are different rules among the Member States in this regard. For example, in Germany exemption is used for cultural institutions. Each Member State has its individual rules for the exemption. In Belgium for example there is a choice between paying and not paying VAT, whilst in the Netherlands exemption is rarely used.

[see also powerpoint presentation]

Dr Dick Molenaar underlined that the once the new directive on the supply of services is put into place, reclaim of foreign VAT will possibly improve after 2010. The main problem for the performing arts sector is VAT exemption. In Germany even big performing arts stars are exempted from the VAT. And quite a number of countries are not using low rates yet. Another problem will be the administrative hassle that will arise with the new directive on the place of supply of services.
As regards the reclaim form on VAT, the country where you are based will take over the paying back, and this will happen amongst the Member States. It is necessary and advisable to mention VAT number on all of the invoices.

Finally the three tax advisors then give their feedback on the case presented at the beginning of the session. They underline that the core element is the transaction. When calculating VAT we should bear in mind that sometimes it takes 3 transactions, for example, actors, who are performing or making movie, producers or co-producers and participants of the festival and also ferstival organiser taking entrance fees. For each of those transactions it is necessary to have a look what is the transaction, where does it take place and whether in the given Member State there is an exception.

During the question and answer Mrs Debaere (Pearle*) informs that the VAT unit at DG Taxation of the European Commission, mentioned in a letter to Pearle, that probably in 2010 an depth study will be launched with a view to review and modernise the current rules governing public bodies and the exemption in the public interest. 
Other participants also wondered how to respond to questions from the sector when problems appear with regard to the new VAT package. Mr Wim De Pelsmaeker answered that more precise information is available on the KPMG website.

Session 2 Part 2 internal artist taxation

Mrs Loraine Villermaux Manager of Les Talents Lyriques opened the discussion with a presentation of the case from the sector. Les Talents Lyriques consists of independent and freelance artists. It is a small company with public funds having 1/3 of their activities outside France. 80 % of income comes from concerts. Because of the double taxation issues, the company prefers not to participate in festivals in Germany and Spain. In Germany the tax authorities interpret rules by themselves and also try to tax organsiation to 21 % extra. Spain is trying to apply all the Spanish taxes on the organisation. All of it is coming from the fact that Article 17 of OECD is not clear and has various interpretation among the Member States. Both Germany and Spain are trying to impose extra 25 percent of tax, which is double taxation and can be seen as discrimination compared to other sectors.

Prof. Dr. Axel Cordewener continued discussion with a presentation of the German tax system particularities for artists. Until the year 1995 there were special provisions for withholding tax of 50%. On the top of that the solidarity surcharge was charged. After the ECJ decision regarding Article 39 of EC Treaty, the refund system was simplified. The new condition is now that expenses should be directly related to the receipts and should be half of the receipts.

There were several ECJ cases which forsed the reform: “Gerritse” (10 January 2007); “Scorpio” (24 April 2007); “Centro Equestre” (24 April 2007). After that there was the infrigement procedure opened by the Europen Commission (IP/07/413, 08/144).
Actual legislative amendments as of 2009 of the German tax system applicable on the tax performing sector will have a “small combined” approach (with modifications). The new paragraph 50a continues application of Witholding tax (only) to non-residents. In the tax base coverage of travel expenses is excluded; exemption from Witholding tax exists if receipts per performance is not exceeding more than € 250. General Witholding tax rate for deduction from gross receipts is 15 %. Optional tax assessment for non-residents (EU/EEA only) is foreseen in the new legislation.
[see also powerpoint presentation]

Dick Molenaar pointed out that the general rule is that workers are taxed in the country where they reside when having conducted work in another country. But Article 17 of the OECD model tax treaty foresees an exemption for artists and sportsmen. The main idea was to tax the gross income and not to allow deduction of expenses. In practice, Article 17 created a problem, because artists were not taxed in the right way. Therefore the problem of double taxation for artists needs to be solved with the OECD, which is dealing with direct taxation.

Mr Franco Roccatagliata from the DG TAXUD of the European Commission continued panel discussion with his presentation. In his presentation he was trying to answer to the following questions, such as: What is changing after the ECJ case rulings (Gerritse – 2003, Scorpio – 2006) for artist taxation? What’s the situation across Europe? What has improved for the live performance sector and which areas are still a problem? And how can the EU respond better to the principles of free movement of persons and services?
It was outlined during the presentation that there are limits on the EC Law and Taxation on its integration. The EC has a provision of the “negative integration” for it.
There is no Legal basis for taxation coordination on the EU level. Direct Taxation is only indirectly taken in account by the EC Treaty. Regarding Double Taxation which is mentioned in Article 293 ECT the Treaty does not oblige Member States to eliminate double taxation. However, the good news is that through the role of the European Court of Justice (ECJ) the EC can be of better help in developing the internal market. Whereas the Member States are party to the OECD model tax treaty, the EC may, as an observer, convey certain issues to the sub-committee working on reforms in the OECD tax treaty.
Whereas Member States may base their tax legislation on the OECD Model (e.g. Article 17 on taxation of artistes) their provisions are not necessarily compatible with EC Law. Complaints about the taxation of non-residents are based on different collection mechanism; different tax base (gross versus net); different tax rates. Anyone can submit complaints and the procedure is free of charge. A complaint does not have to demonstrate a formal interest or be directly concerned by the alleged infringement. Complainants are not a party to the infringement proceedings; they must safeguard their rights at national level. Complaints regarding taxation should be submitted in writing, by letter, fax or e-mail in any official language of the EU.
Although limited in its power, the EC may become more aware of these issues, especially at a political level the sector might find support to raise its concerns.
[see also powerpoint presentation]

CONCLUSIONS session taxation
Mrs Dejonghe, Director of oKo, presented then her conclusions to the audience:
She started by making on observation on the whole day of presentations and exchange. The live performing arts sector is encouraging the EU to develop an ambitious action plan aiming at further realising the European internal market whereby the free movement of people is at the center. In this regard it might be helpful to develop a mobility cell allowing for better communication with national administrations, guidance on how to respond on particular questions to the sector and perhaps a handbook on ‘how to respond to questions from mobile sectors (such as the performing arts).

It is useful to establish information points to support and provide information to artists, on the condition that these contact points are subject to annual quality assurance on the information provided, which is submitted by an independent control body at national or European level. In this regard social partners and sector federations can play an important role.

Regarding VAT and taxation it is first of all necessary to clearly understand what are the needs of the sector. It needs clarity on the services supplied by the organisations/companies themselves vis-à-vis the difference with services supplied by artists; clarity regarding exempted cultural activities; easier refundable VAT payments in case of cross border supply of services and the EU VAT number (one stop shop).

In this regard across the EU, Member States should have as a general rule that culture can always benefit from the best tax regime by applying the so-called “positive discrimination.” 

Probably from 2010, in the light of the new rules for the VAT there will be more clarity concering the place of supply of service, but more administrative hassle should be expected: e.g. you have to know the VAT number of each recepient and you have to know if VAT is due in the Member State of the place of recipient.

There could be also some positive changes foreseen regarding new VAT rules: it will be possible to reclaim VAT paid in another Member State from your own country. In this regard, the sector will have to translate the co-production contract into a set of transactions, and for each transaction check where the service takes place and if VAT is due. The commission is working on a publication that will give more specifications on the VAT status of services.

An interesting proposal made by the European Commission a few years ago, concerned the EU VAT number: it would allow performing arts organisations exempted from VAT in their resident country, to obtain a VAT number which could be used across Europe, instead of having to register in each country. It is unfortunate that the proposal has been put on hold and a further study by the Commission could reveal new information and data to further investigate this possibility.

It would also be useful to develop a database of information about VAT rates, exemptions and refund procedures in order to create clarity.
The following actions should help the sector at short notice: a clear listing of VAT rates applicable across the EU depending on the servie provided; a clear overview in case an organisation is exempted from VAT in its residence country but becomes VAT subject when supplying services abroad; a clear information on how to reclaim VAT.

Regarding double taxation or excessive taxation the sector needs transparent rules, solutions to double taxation, most advantegeous tax rates, instead of further ‘punishing’ artists. There is the need of a clear information system to obtain necessary forms for refund processes, easily readible overviews with the situation in each country, updated whenever there is a change.

Some interesting insights were made during the seminar regarding the German case of double taxation, which demonstrates the importance of the impact of jurisprudence of the European Court of Justice: the German legislator had to modify its tax legislation after several infrigement procedures.

After a brief overview of situation in the Member States, special attention was given to the extreme example of the Netherlands, where the government decided that it is reasonable to conclude that it is more profitable to abolish double taxation of foreign artists. The Commission should be prepared to help the sector in lobbying for the abolishment of discriminatory Article 17 in the OECD Model Treaty, although the Commission has no legal power in this field.

The solution to many problems can be seen in setting up a database with information about tax systems, rates, allowances, exceptions and refund procedures for the sector. More transparency regarding tax systems applying to national artists and the interpretation of double taxation agreements is needed. A central one-stop–shop should be set up in each country where mobile live performance organisations and artists could seek relevant and reliable tax information and where they could also directly pay taxes and receive all necessary certificates for their home country’s tax authorities.

The EU Member States need to adopt an income limit for the application of their rules on taxation of non-resident artists and smaller live performance organisations. This is already the case in e.g. Belgium, United Kingdom and Germany. The Member States can investigate the most advantageous model for artists, either through following the example of the Netherlands and Denmark to abolish the taxation of artists (& sportsmen) in the national tax legislation and the bilateral tax treaties or to consider a more favourable deduction of withholding tax at source for non resident artists (in France since 1 January 2009: 10%, instead of 15%).

The OECD should be convinced to change Art. 17 of its Model Treaty, in which the primary taxing right has been allocated to the country of performance.

It is necessary to finally make a study on double taxation as was already included in the action plan of the Council in 2004, but was never delivered, nor started. It is necessary to promote a harmonisation of the official tax forms and certificates for mobile performance artists and organisations at EU level to also be available in all EU countries in English, German and French in order to help to speed up administrative procedures and increase transparency and legal certainty for mobile artists and organisations. It is vital to further monitor the implementation of the ECJ cases (Skorpio, Gerritse, Equestre) and start infringements procedures against those Member States not having implemented the decisions yet.

The new European Commission will present its strategy for the post-Lisbon agenda in the course of 2010. In this regard it will seek to improve the integration of the internal market, to deliver results with regard to employment and reduce impediments for people to take employment in other regions and countries. The topic of double taxation of people working in the cultural sector therefore needs to be adressed.

The DG CULTURE of the European Commission and the Council must ensure that the transversality of the issues at stake (endorse Article 151 of the Treaty to its full extent) such as discussed today with regard to social security, VAT, income taxation, which are in fact all three forms of taxation, is brought forward so that the cultural sector can really benefit from the core principles of the EU on free movement of services, goods and of workers. This needs to be adressed with the responsible DGs and Councils in a major conference on mobility with relevant stakeholders, after a coherent study on each of the problems.

The Committee on Culture of the European Parliament can help to encourage the Commission and the Council to present results.

The Member States should support the sector as much as possible in providing information, supporting information tools and encouraging the transparency of rules.

The EU should ensure an information provision managed by the EU itself, e.g. jointly by DG Culture and DG Internal Market linking mobility and free movement. The EU is a guarantee for the quality of information.
Pearle* is willing to cooperate as much as possible.
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The seminar was organised by Pearle* in the framework of  the European pilot  project on mobility
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