[image: image1.jpg]ISR
PC ar 1 C i Performing Arts

Employers Associations
League Europe




Proposal for a Directive providing for sanctions against employers of illegally staying third-country nationals 

(COM (2007) 249 final) of 16 May 2007

P5691
Brussels 29 October 2007

POSITION PAPER

Introduction

1. Pearle*, the European federation of employers representing nearly 4,000 performing arts organisations across Europe, has taken note of the Commission proposal to the European Parliament and the Council for a directive providing sanctions against employers of illegally staying third-country nationals.

2. The document is part of the EU’s policy to develop a comprehensive migration policy. In this regard Pearle* also responded to the consultation of the Commission on the Green Paper on economic migration COM (2004) 811 final
 commenting on the importance of the accessibility of third-country nationals working in the performing arts to perform with European arts organisations. Here Pearle* clearly describes the particularities of the sector and the necessary elements to respond to the needs of the labour market in the performing arts sector in Europe. The main points put forward in this paper have also been confirmed by interviewees following a research and a study
 conducted last year at the request of Pearle* on ‘impediments to mobility in the performing arts sector and possible solutions’.

3. In this regard, Pearle* also wishes to refer to the Commission proposal of 2001 on “the conditions of entry and residence of third-country nationals for the purpose of paid employment and self-employed economic activities”, where discussion in the Council was limited to a first reading of the text, but where special provisions were foreseen for artists.

Comments on the proposal for directive
4. The current proposal for directive aims at avoiding illegal migration by punishing employers. Whilst Pearle* fully supports the European policy to find solutions towards preventing illegal migration, Pearle* has serious questions on the side-effects of this proposal, in particular on the live performance sector and the members that Pearle* represents: theatres, theatre production companies, orchestras, music ensembles or music groups, opera houses, ballet and dance companies, festivals, concert houses, multi-purpose art venues, musicals, variété and jazz, puppet theatre, circus and other performing arts organisations. Within this section of the live entertainment sector they all concern highly esteemed venues and artists in society, of whom the majority receives public funding of some kind. Pearle* stresses not to represent other parts of the entertainment sector where illegal employment, in particular of dancers in nightclubs, may occur.

5. The proposal for directive has great impact on labour laws and on the regulations of the different countries across the EU with regard to visas, work permit and resident permits, where there exist great differences in legislation between the Member States.

6. In Pearle*’s view, this proposal for Directive is ill-adapted to the particularities in the performing arts sector. Moreover, it threatens the work and existence of thousands of bona fide performing arts organisations, who often –by the nature of their work- are walking on a thin line when employing third-country nationals.

7. Employers in the performing arts are sometimes operating in a grey zone. This is so, because in our profession it is regularly so that we face a discrepancy between the need for obtaining necessary documents -often at very short notice- and the procedure it takes to obtain those documents. In different countries in the EU there are either special provisions in the law or in administrative regulations to allow employers in the performing arts to employ third-country national artists from outside the EEA for short-term periods without extensive procedures related to visas, work permits and residence permits. Usually, Member States granting exemptions for third-country national artists, are waiving the condition for obtaining a work permit and residence permit, whilst a visa may still be required. In first instance this is related to a period during which the third country national artist comes to the EU. This may stretch from 3 days (Austria) over 7 days (Czech Republic) and 14 days (Sweden) to 4 weeks or a month (the Netherlands, Poland) and even up to 3 months (Belgium, Germany). Some countries, because of their relationship with certain areas in the world, provide easier conditions or exempt artists coming from those regions (UK – Commonwealth, France – Gabon, Lithuania – Russia). 

8. In the live performance sector, where people are actually ‘the product’, an artist may have to be replaced at a very short notice (sometimes even only the day before a performance), because he/she falls ill or because of other reasons. Not always, but often, a third-country national artist is invited to replace his/her colleague. The choice of replacement is based on criteria which are in first instance based on an artistic choice, besides obvious elements such as availability, and knowledge of the repertoire or text. On such a occasions employers may walk a very thin line between legally or illegally employing. However, as mentioned above, in different EU Member States there are either in the provisions law, regulations or else a good understanding with the administrations who deal with these matters to accept that the performing arts organisations we represent are bona fide employers.

9. It should also be noted that, in order to employ a person legally, in many Member States different ministries and administrative entitities deal with labour permits and residence permits, whereby there might be a real difference of time between issuing one and the other document.

10. Moreover in the performing arts sector there might occur an additional problem and threat for employers when touring with third-country nationals. Because, whilst an employer in the performing arts sector might be employing a third-country national legally in its residence country, many performing arts organisation suffer from dealing with different legislative obligations and procedures to present a  performance in another country and go on tour in the EU.

11. Pearle* believes strongly that the European Commission should first make work of improving the procedures for residence and work permits. Moreover, a coordinated approach across the EU, is essential for employers who need to respond on the one hand to rapidly and flexible labour markets, but on the other hand must respond to the legal obligations. 

12. The aim of the directive to punish employers following infringements with high back payments, is not feasible for a sector as the performing arts where a high number of organisations are very small and small companies, and where the majority are non-profit organisations.   

Remarks to specific articles 
13. Article 4 regarding the employers’ obligations is –by the nature of the work in the performing arts- and in particularly when it comes to short-notice replacements of artists, impossible to respond to, unless all Member States either foresee special provisions for people in the performing arts, or have rapid procedures for obtaining the necessary documents in place.

14. Article 6 on ‘financial sanctions’, article 7 on ‘back payments to be made by employers’ and article 8 on ‘other measures’ are beyond financial strength of many performing arts organisations, in particular very small and small organisations, who struggle year by year to balance the accounts, as public funding is often unsufficient to finance the activities. It cannot be the intention of the Commission to threaten performing arts companies, as bona fide employers, in their existence.

Conclusions
15. As a principle, Pearle* fully supports the initiative of the European Commission to reduce illegal immigration and in particular of those third-country nationals working illegally in the EU.

16. Pearle* strongly urges the Commission, the Council and the European Parliament, to undertake initiatives so that there are special regulations (exemptions) or at least quick procedures in place, upon which employers in the performing arts sector can rely when employing third-country nationals.

17. Finally, Pearle* calls upon the Commission, the Council and the European Parliament to take into consideration the remarks set out in this paper and to work towards a coordinated approach which facilitates the mobility in the performing arts across Europe and in particular for performing arts organisations employing third-country nationals.
� Comments of Pearle*, 14 April 2005, following the public consultation of the European Commission on Economic Migration (Based on the Commission Green paper on an EU approach to managing economic migration COM (2004) 811 final) 





� Study Commissioned by Pearle* on ‘Impediments to mobility in the EU live performance sector  and on possible solutions’, R. Polacek, January 2007 http://www.pearle.ws/mobilehome/
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